DOESAUSTRALIANEED ABILL OF RIGHTS?!

Frequently, throughout the last 60 years, Australia has been an active
participant in world forums that supported recognition of human rights. It is
a high compliment to this country’s standing as a champion of human rights
that it was one of the eight nations given responsibility in 1948 for drafting
the Universal Declaration of Human Rights”. Since then, Australia has
played a leading role in the development and adoption of international
human rights treaties approved by the United Nations. By any reckoning,
Australia has done much to advance the cause of human rights and freedoms
in the long period since World War Il. As recently as 2000, the Secretary-
Genera of the United Nations identified Australia as a “model member” of
the United Nations.®

Why then has one commentator described this nation as “a wolf in sheep’s
clothing”?  Regrettably, it is because in recent times legisative and
executive practices have diminished Australia’s reputation as a champion of
human rights. The failure of the Australian government to protest against
the imprisonment without trial for five years of Mr David Hicksis a striking
example. Whatever his sins, no human being should be treated in the way
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that the United States government treated him during his long period of
incarceration. Recent decisions by the High Court concerning immigration,
race relations and indefinite detention for habitual crimina offenders and
legidative provisions concerned with the mentaly ill provide many
examples of current deficiencies in the protection of human rights within
Australia

The fact that we appear to be the only Western country in the world without
a Bill of Rights raises questions about our true commitment to the human
rights standards that we have accepted over the years by subscribing to
numerous international treaties and conventions. The evident short-comings
of Australia’s present system of rights protection - many of which have
become more apparent in recent years - means that the question of enacting a
Bill of Rights for Australia can not be brushed aside as unworthy of serious
debate.

Previous attempts to introduce a national Bill of Rights

Over the years there have been numerous attempts to introduce a Bill of
Rights into Australia. Each attempt has proved unsuccessful. None of the
Bills introduced by the federal government has been approved by both
Houses of Parliament. Thislack of progress at a national level has occurred
despite the adoption of a Bill of Rights being included in the official policy
platforms of political parties represented in the Australian Parliament, such
as the Australian Labor Party, the Australian Democrats and the Greens.
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Attempts to obtain the support of the Australian people for inserting rights
guarantees into the Constitution have been similarly unsuccessful. For
example, the proposals put to referendum in September 1988, which
included certain human rights measures, were comprehensively defeated in
every State. Thisled Professor George Williams to observe that:

“Attempts to provide better legal protection for human rights in
Australia - from national referendums to new federal legidlation -
amount to a series of failures. In each case, proponents of change
have been unable to inspire Australians with the smple idea that
improving the protection of their rights is a change for the
better.”®

Do we need a national Bill of Rights?

Critics of enacting a Bill of Rights argue that these failures reflect a widely
held view among the Australian people that rights are already adequately
protected in this country. As | indicated in a speech that | gave at Sydney
University nearly two years ago, survey results do not support this
conclusion. For example, a survey conducted in 1997 showed that 54% of
respondents did not feel that rights were well protected in this country and
that 72% supported the introduction of some type of Australian Bill of
Rights.” A majority of Australians do seem, therefore, to believe in the need
to improve the protection of human rights and freedoms within Australia and

are sympathetic to the notion of aBill of Rights.
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Australia has much to be proud of in terms of our human rights record, both
domestically and at the international level. There are, however, numerous
recent examples that raise doubts about our practical commitment to
protecting human rights. Devika Hovell, the Director of the International
Law Project at the Gilbert and Tobin Centre of Public Law, made this point
In suggesting that:

“On paper, Australia is a champion of the international human
rights framework. Australiaisaparty to al the mgjor UN human
rights treaties, and has recognized the competence of five of the
UN treaty bodies charged with monitoring state compliance with
these treaties. Yet, while Australia has agreed to the rules and
acknowledged the umpire, it consistently refuses to comply with
the umpire’s decision. While, on paper, Australia contributes
significant support to the international human rights framework,
in practice, Australia contributes more to the great human rights
paradox, referred to by Falk, that many prominent countries
adopting human rights treaties basically believe that human
rights are only relevant for other countries.”®

Human rights protection within Australia

Probably the argument most frequently raised against the adoption of an
Australian Bill of Rightsisthat “if it ain’t broke, don’t fix it.” However, an
examination of the current system of rights protection within Australia raises
serious questions about the validity of this argument. Professor Hillary
Charlesworth has pointed out that:

“A maked gap in the celebrated features of Australian
democracy, however, is a coherent system of protection of human
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rights.

This gap becomes even more evident when we consider recent decisions by
al arms of government in areas such as immigration, race relations,
indefinite detention and counter-terrorism. Recent developments in these
areas have highlighted the ease with which human rights concerns can be
side-lined within Australia. They have emphasized the pressing need to
address this problem through the adoption of a national Bill of Rights.

(&) The protection of human rights under the Australian Constitution

The Australian Constitution contains few express human rights guarantees.
Basically, it is a document designed to govern the distribution of legidative
power between the States and the Commonwealth. The inclusion of a Bill of
Rights was debated in the years leading up to Federation, including at the
1897-1898 Constitutional Conventions but was specificaly rejected. To a
large extent, the Convention delegates believed that the constitutional
entrenchment of the doctrines of responsible parliamentary government and
separation of powers would itself provide the best protection for human
rights. There was aso, however, a fear that express provisions to protect
human rights, such as an equal protection clause, would prevent the
operation of existing racially discriminatory laws aimed at Aboriginal people

and the Chinese immigrants who came to Australia to work in the goldfields.

The Constitution does contain a small number of individual rights. They
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include the right to vote,™ the right to trial by jury,"* freedom of religion,™
and the prohibition on discriminating against an individual on the basis of
that person’s place of residence™ The Constitution also protects some
“economic rights”: the Commonwealth can only acquire property on just
terms™ and interstate trade, commerce and intercourse must be absolutely
free.™ With the exception of the property guarantee and the 40 years period
when section 92 was effectively regarded as a guarantee of free enterprise,
the High Court of Australia has interpreted these provisions conservatively
with the result that they offer little practical protection for individuals. But in
any event, most of them do not extend to protecting individuals against the

actions of State Governments of Australia

For example, the High Court held in R v Pearson; ex parte Spka™ that the
right to vote conferred by section 41 only protected the rights of people who
were entitled to vote at the State level before the enactment of the
Commonwealth Franchise Act 1902. This decision means that s.41 has no
practical effect today.

Similarly, the right to trial by jury granted by section 80 provides for the
right only when the trial concerns an offence charged on indictment. The
drafting history and the language of this section has caused the High Court
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to take a narrow view of this guarantee in cases such as R v Archdall and

Roskruge; Ex parte Carrigan and Brown"’, Kingswell v The Queen™ and Rv
Cheng™. The High Court has held that it is for the federal Parliament to
determine whether an offence will be classified asindictable. As| noted in
R v Cheng:

“Such a conclusion is unlikely to be acceptable to many civil
libertarians or those who believe that serious criminal offences
should be tried by juries. But it is what our Constitution
mandates. A contrary result can only be reached, in my
respectful opinion, by disregarding the plain meaning of s 80, its
drafting history and its purpose.”®

Express protection for human rights under the Congtitution is limited.

Professor George Williams has concluded that:

“The protection the constitution gives to human rights is
deficient. Constitutional freedoms are few, and many basic rights
receive no protection. A quick comparison between the
Australian constitution and other like instruments, such as the
Canadian Charter of Rights and Freedoms, makes this clear. As
well as failing to protect many basic rights, the constitution fails
to guarantee that all Australians are entitled to the rights it does
offer. Several important “gaps” exist.”*!

The High Court has given constitutional protection to fundamental rights in
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certain limited areas by drawing implications from the constitutional text
and structure. The most controversial of these has been the implied right to
freedom of political communication that was initially outlined in Nationwide
News Pty Ltd v WIIs® and Australian Capital Television Pty Ltd v
Commonwealth™, This implied freedom is drawn from sections 7, 24, 64
and 128 of the Constitution. In Lange v Australian Broadcasting
Corporation, the High Court held that:

“Freedom of communication on matters of government and
politics is an indispensable incident of that system of
representative government which the Consgtitution creates by
directing that the members of the House of Representatives and
the Senate shall be ‘directly chosen by the people’ of the
Commonwealth and the States respectively.”**

The freedom of politica communication found within the Australian
Congtitution is not however the equivalent of the First Amendment to the
United States Constitution. Subsequent cases have illustrated the limited
nature of this freedom, most recently in APLA Limited v Legal Services

Commissioner (NSW).%

Over the years, attempts have been made to widen the ambit of implied
congtitutional rights. The most prolific supporter of implied constitutional
rights was undoubtedly Justice Murphy. During his time on the High Court,
Justice Murphy asserted the Constitution contained a number of implied

z Nationwide News Pty Ltd v Wills (1992) 177 CLR 1.
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rights such as freedom of movement, freedom from discrimination on the
basis of gender, freedom from cruel and unusual punishment and freedom

from davery. Thislast freedom was found, he said:

“... In the nature of our Constitution. It is a Constitution for a
free society.””

No other member of the High Court has adopted Justice Murphy's implied
Bill of Rights.

While the drawing of implications from the Constitution may be one way of
bolstering rights protection in Australia, it provides, at best, a constrained
form of protection and is in no way a substitute for a comprehensive and
express Bill of Rights. Moreover, given the language of the Constitution, its
drafting history and the content of the Convention debates, the Justices of
the High Court could only imply a modern Bill of Rights into the
Consgtitution by themselves effectively amending the Constitution without
the legitimacy of endorsement by the Australian people through the
amendment procedure mandated by the Constitution itself. A Bill of Rights
attached to the Constitution by referendum under section 128 would not
attract this criticism. Even a statutory Bill of Rights would have the
advantage of having been debated and accepted by the people’s
representatives in Parliament. A further difficulty in relying on implied
rights is that it does not provide a foundation for the protection of those
rights that is as secure, explicit or certain as would be provided by a
congtitutional Bill of Rights.

% R v Director-General of Social Welfare (Vic); ex parte Henry (1975) 133 CLR 369, per Murphy J at
388.



(b) Legidlative protection of human rights

Existing legislation within Australia does provide a measure of protection
for certain rights and freedoms. Examples include the various anti-
discrimination laws, such as the Racial Discrimination Act 1975 (Cth), Sex
Discrimination Act 1984 (Cth), Disability Discrimination Act 1992 (Cth) and
the Age Discrimination Act 2004 (Cth). Legidation of this nature and the
creation of statutory bodies such as the Human Rights and Equal
Opportunity Commission do have a positive role to play in ensuring the

protection of human rightsin this country.

Again, however, there is no doubt that the protection currently provided
under ordinary legidation is no substitute for the protection that could be
provided by a national Bill of Rights. The most important difference is that
while a constitutional Bill of Rights entrenches the protection of those rights,
ordinary legidation can be readily amended or repealed by a government for
short-term political gain. An example is the proposal, put forward in 2001,
to amend the Sex Discrimination Act to allow discrimination against women
on the basis of their marital status with the aim of preventing single or
lesbian women from accessing reproductive services such as in vitro
fertilization. Similarly, the government expressly limited the operation of
the Racial Discrimination Act under section 7 of the Native Title Amendment
Act 1998, so as to allow for the introduction of its ten point plan in the area
of native title. The Bill, presently before the Parliament, to give effect to the
federal government’s policy of intervening in the Northern Territory to
protect Aboriginal children also limits the operation of the Racial
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Discrimination Act. Unlike ordinary legidlation, a Bill of Rightsis expressly
designed to place fundamental human rights beyond the reach of day-to-day

politics.

Unlike ordinary legidation, a Bill of Rights is expressly designed to place
fundamental human rights beyond the reach of day-to-day politics. In any
event, there are major gaps in our current framework of domestic human
rights legislation which would be addressed under a national Bill of Rights.
Human rights in Australia have been granted statutory protection in a
piecemeal and incomplete fashion. Moreover, they will always be vulnerable
to changes in government policy and subject to amending legidation.
Numerous submissions made to the NSW Parliamentary Standing
Committee on Law and Justice as outlined in their 2001 report entitled “A
NSW Bill of Rights” demonstrated the point.?’

(c) The protection of human rights under the common law

The common law also provides some measure of protection for individual
rights. Indeed, Sir Robert Menzies once suggested that:

“... to live in a common law country is ... the very best
guarantee of the rights of the individual .”*

Common law rights within Australia include such things as the writ of

habeas corpus to redress false imprisonment and the right against self

z NSW Parliamentary Standing Committee on Law and Justice, A NSW Bill of Rights (2001), at [5.16]
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Rights and Freedoms: European Lessons for Australia” (1994) 22 Federal Law Review 57, at p. 60.
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incrimination. The courts have aso played an important role in developing
the common law to provide some recognition for various human rights. The
most obvious example of this was the recognition of Aboriginal native title
in the Mabo case® A further example is the recognition in Dietrich v The
Queen of the right of an accused person to legal representation when

accused of a serious crime.*

The common law within Australia does not however provide protection for a
comprehensive range of human rights, nor does it provide protection in a
systematic manner. To begin with, such protection can only ever be residual.

The International Commission of Jurists has noted:

“... under the common law the liberty of the subject is what is
left over when al the prohibitions have limited the area of lawful
conduct.”*

The development of the common law by an independent judiciary by no
means provides an adequate safeguard for human rights. It cannot provide
the same level of protection as a national Bill of Rights can do. With few
exceptions — Lionel Murphy being one - even radical judges are constrained
by the principle of parliamentary sovereignty and the doctrine of precedent.
Development of the common law must take as its starting point the existing
doctrines. As Lord Diplock once pointed out, the courts could not have
created the welfare state®. Judicial activism in the development of the

common law so as to protect human rights inevitably invites political

2 Mabo & Orsv Queensland (No.2) (1992) 175 CLR 1.

%0 Dietrich v The Queen (1992) 177 CLR 292.
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South Wales Discussion Paper (January 2005), at p. 46.

% “TheCourts As Legislators”, The Lawyer and Justice (Sweet & Maxwell) (1978).
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criticism and legidlative reaction, as the High Court’s decision in Mabo
showed. In the absence of a Bill of Rights, any human rights protected

under the common law may be overridden by an ordinary act of Parliament.

(d) Judicial protection of human rights

In addition to developing the common law, the judiciary can play arolein
protecting human rights through constitutional review and the interpretation
of legidation. Decisions of the High Court in cases such as the Communist
Party Case,® a decision described as “probably the most important ever
rendered by the Court”,* illustrate the important role that an independent
judiciary can play as guardians of fundamental human rights and freedoms
by ensuring that legislation does comply with the Constitution. But, of

necessity, thisroleis circumscribed by the language of the Constitution.

Further, the High Court has frequently affirmed the rule that legislation must
be interpreted so as to minimize the abrogation of fundamental human rights
so far as the language of the legidation will permit. The Court recognized,

thisimportant principle in Coco v The Queen:

“The courts should not impute to the legislature an intention to
interfere with fundamental rights. Such an intention must be
clearly manifested by unmistakable and unambiguous
language.”®

¥ Australian Communist Party v Commonwealth (1951) 83 CLR 1.

3 G. Winterton, quoted in: T. Blackshield, M. Coper and G Williams (eds.), The Oxford Companion to
the High Court of Australia (2001), at p. 123.

¥ Coco v The Queen (1993-1994) 179 CLR 427, per Mason CJ, Brennan, Gaudron and McHugh JJ at
437.
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While this interpretive technique minimises the impact of ambiguous
legidation on human rights, it cannot be employed to alter the interpretation
of unambiguous legidation. Where legidation falls within the ambit of a
Commonwealth congtitutional power and the intention of the Parliament is
expressed in clear terms, there is no existing legal mechanism within
Australia that allows judges to invalidate legislation on the ground that it
breaches human rights standards or is fundamentally unjust.

In the absence of a national Bill of Rights, judges are unable to consider the
effect of legidation on fundamental human rights as a primary reference
point when considering the validity of that legislation. If legidation falls
within a head of power in the Constitution, the substantive content of the
legidation is irrelevant; Parliament can therefore legidate as unjustly as it
sees fit. One advantage of a Bill of Rightsis that the substantive content of
legidation would become constitutionally relevant. A Bill of Rights would
provide a mechanism by which every piece of legidation, regardliess of the
intention of Parliament, would be judged according to human rights

standards.

Recent cases illustrating deficiencies in our protection of human rights

Recent High Court decisions illustrate the significant limitations of the role
that the Australian judiciary can currently play in ensuring the protection of
fundamental human rights and freedoms. High Court decisions concerning
Issues such as immigration, racia discrimination and the indefinite detention
of habitual criminal offenders have revealed significant deficiencies in the

protection of human rights within Australia. These decisions regarding
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rights protection within Australia provide the background for discussing the
need for anational Bill of Rights.

(&) Immigration Cases

Recent cases concerning immigration law have highlighted significant gaps
in the protection of human rights within Australia. They have reinforced the
need for a Bill of Rights. The most controversial of these cases was the
majority decisions of the High Court in Al-Kateb v Godwin®® and Minister
for Immigration and Multicultural Affairs v Al Khafaji*’. These appeals
challenged the legality of the detention of two unlawful non-citizens under
sections 189, 196 and 198 of the Migration Act 1958 (Cth) in circumstances
where they were likely to be detained indefinitely for the foreseeable future.
The High Court, by a4:3 mgority, upheld the legality of the detention.

As my judgment in Al-Kateb showed, it is at least arguable that indefinite
detention of this nature is contrary to our international obligations, which
have been voluntarily assumed, under various international treaties and
conventions. The question before the court was not however whether or not
the Australian detention regime conformed to international human rights
standards. The question was limited to whether such rights were protected

under Australian law. | pointed out the constraints on the Court when | said:

“It is not for the courts, exercising federal jurisdiction, to
determine whether the course taken by Parliament is unjust or

% Al-Kateb v Godwin (2004) 219 CLR 562; 78 ALJR 1099; (2004) 208 ALR 124.
s Minister of Immigration and Multicultural and Indigenous Affairs v Al Khafaji (2004) 219 CLR
664; 78 ALJR 1156; (2004) 208 ALR 201.
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